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Joun DIN, Portioner of Eaſter- 
Craigannet, 


Humbly ſheweth, 


HAT, upon the 14th Day of November 1737, Andrew 

Maclay, Portioner of Eafter-Craigannet, with Con- 
| ſent of Janet Adam, his Mother, who had been 

formerly Proprietor of that Part of theſe Lands, then 
belonging to him, upon the Narrative that the ſaid Janet 
Adam had, upon the 7th Day of November 1691, granted an 
heritable Bond of 1390 Merks Scots, affecting theſe Lands, 
in favour of John Liddell, Portioner of Eafter-Craigannet, 
bearing Intereſt from the Term of Martinmas that Year, 
whereupon he was infeft the ſaid Day; and that he, the ſaid 
Andrew Maclay, had, upon the 31ſt Day of January 1733, 
granted another heritable Bond upon the ſaid Lands, to the 
laid John Liddell, for 600 Merks, bearing Annual-rent from 
the Term of Martinmas that Year, which he bound himſelf, 
his Heirs and Succeſſors, to pay to the ſaid John Liddell, 
his Heirs and Aſſignees, whereupon Infeftment was taken 
upon the gth of March 17 37. And further, that the ſaid 


John 


| [ 2 

John Liddell had, upon theſe two heritable Bonds, and In- 
feftments following thereupon, obtained a Decreet of poind- 
ing the Ground, and had likewiſe raiſed a Summons of Ad- 
judication thereof; and, on the Subſumption that he, the 
ſaid Andrew Maclay, then Proprietor of theſe Lands, who 
had ſucceeded thereto, in virtue of his Father and Mother's 
Contract of Marriage, was liable in Payment of the Sams 
contained in theſe two Bonds; and that theſe Sums, Princi- 
pal. and Annual-rents, extended, at Martinmas 1737, with 
the Expences of Infeftment, Decreet of poinding the Ground, 

and otherways, to the Sum of 1600 l. And, foreſeeing the 
Effect of the Decreet of Adjudication, that might follow, 
and being willing to prevent the ſame, he therefore, by a 
Deed, of that Date, without Prejudice to theſe two heritable 
Bonds, Infeftments, Decreet of poinding the Ground, or 
further Diligence, accumulated theſe principal Sums, Annual- 
rents, and Expences, into one principal Sum of 1600 J. Scots, 
at Martinmas 1737, which he obliged himſelf to pay to the ſaid 
John Liddell, and his foreſaids, with the due and ordinary An- 
nual-rent thereof, at or betwixt and the Term of Martinmas 
1742; and for the ſaid John Liddell, his further Security, he 
ſold and diſponed from him, his Heirs and Succeſſors, and 
all others concerned; without Prejudice of the Writs before 
narrated, to the ſaid hn Liddell, his Heirs and Aſſignees, his 
ten Shilling Land of his Town and Lands of Eafter-Craigannet, 
called Glendales, redeemable always, and under Reverſion, the 
ſaid Lands, by him, and his fore/aids, from the ſaid John 
Liddell, and his foreſaids, by Payment-making to him of the 
foreſaid accumulated principal Sum of 1600 J. Scots Money, 
haill bygone Annual-rents thereof that ſhall be reſting for the 
time, and Expences of Infeftment, and others. that may 
follow thereupon, and that, at any Term of Whit/unday or 
Martinmas, betwixt or upon the l erm of Martinmas 1742, 
allenarly, upon forty Days Premonition, to be made by him 


and his fore/aids, to the ſaid John Liddell and. his foreſaids, 


perſonally, 


perſonally, or at their Dwelling- places; reſerving to the ſaid 
Janet Adam, her Liferent-right of that Part of the foreſaid 
Lands which was then poſſeſſed by her, and which was valued 
to be 30 J. Scots of yearly Rent. But in caſe he or his foreſaids 
ſhould fail to redeem theſe Lands within the Space, and in Man- 
ner foreſaid, he, by that Deed, ſold, and ſimpliciter diſponed, to 
and in favours of the ſaid John Liddell, and his fore/aids, he- 
ritably and irredeemably, without any manner of Reverſion, Re- 
demption, or Regreſs, or Neceſſity of any Declarator whatever 
to follow thereupon, with which he thereby diſpenſed, the ſaid 
ten Shilling Land of Eaſter-Craigannet, called Glendales, re- 
ſerving to his Mother her ſaid Literent-right, and. providing, 
that, in caſe the ſaid Lands ſhould fall ab/olutely and irredeem- 
ably to the ſaid John Liddell, and his foreſaids, through the 
Not-redemption thereof, in Manner foreſaid, then the ſaid 
John Lidell, and his foreſaids, ſhould be bound and obliged 
to pay to Margaret Provan, Relict of John Thomſon in Eaſter- 
Craigannet, her Heirs and Aſſignees, the Sum of 600 Merks, 
Scots Money, with what Annual-rent ſhould happen to be 
reſting thereof, contained in an heritable Bond, granted b 
him, the ſaid Andrew Maclay, to her, affecting the foreſaid 
Lands, and alſo the Expences of her Infeftment, following 
thereon ; and which accumulated Sum, therein above written, 
with the ſaid Sum due to the ſaid Margaret Provan, is thereby, 
declared, in the Event of the Not-redemption, to be the full and 
adequate Price and Value of the Subject thereby diſponed. 
This Deed contains an Obligement to infeft, a Procurato 

of Reſignation, and a Precept of Seaſine, all which Clauſes 
expreſly bear that Deed to be granted under Reverſion, at or 
betwixt and the foreſaid Term of Martinmas 1742 ; and, fail- 
ing of ſuch Reverſion, heritably and irredeemably, in all Time 


thereafter ; and Infeftment followed thereon, the ſame Day it 
was granted. | 


It likeways contains an Aſſignation to the Mails and Duties, 


in the following Words: I hereby, with Conſent foreſaid, 


make, 
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make, conſtitute, and ordain, the ſaid John Liddell, and 
his foreſaids, my Ceſſioners and Aſſignees, in and to as 
much of the firſt, beſt, and readieſt of the Mails, Farms, 
b and Duties of the foreſaid Lands, forth and from the Term 
of Martinmas 1737, till the Term of Martinmas 1742, as 
will ſatisfy and pay the Annual-rent of the above accumu- 
 * mulate Sum of 1600 J. the ſaid Fohn Liddell always allow- 
ing me, notwithſtanding of this Right, to uplift, during 
the ſaid Space, what Rents may be due of the ſaid Lands, 
more than the ſaid Annual-rent, Margaret Provan's An- 
 & nual-rent, and the ſaid Janet Adam's Liferent ; and in and 


| | „to the haill Rents, Mails and Duties thereof, in all Time 


4 thereafter, in caſe of Not-redemption of the ſame, betwixt 

« and that Term.” | 
David Moderall of Muirmiln, having, upon the iſt Day of 
October 1764, acquired Right from William Maclay, eldeſt 
Son of the above mentioned Andrew Maclay, now deceaſed, 


bearing, that he was entered and infeft in that ten Shilling 


Land of Eaſter-Craigannet, commonly called Glendales, by a 
Precept of clare conſtat, as Heir of his Father, whereupon Infeft- 
ment followed upon the 1 6th of November 17 64, thought fit to 
bring an Action againſt 7% Din, Portioner of Eafter-Craigan- 
net, your Petitioner, as repreſenting the above mentioned Fohn 
| Liddell, his Great-grand-father, libelling upon the Diſpoſi- 


tion above mentioned, particularly, the Right of Reverſion, 
therein contained ; and likewiſe libelling upon a Diſcharge, 


ſaid to have been granted by the ſaid John Liddell, of the 
Date of that Diſpoſition, whereby he diſcharged the ſaid 
Andre Maclay, and Janet Adam, of every Claim or Demand 
he could lay to their Charge, for whatever Cauſe, precceding 
that Date, excepting therefrom the above mentioned prin- 
cipal Sum of 1390 Merks, Annual- rents, and Penalty there- 
of, contained in the ſaid heritable Bond, granted by the ſaid 
Janet Adam to the ſaid Fohn Liddell; as alſo of the ſaid prin- 
cipal Sum of 600 Merks, Money foreſaid, Annual - rents, and 
Penalty 


5 
Penalty thereof, contained in the other heritable Bond above 
mentioned, granted by the ſaid Andrew Maclay, and declar- 
ing, that that Diſcharge ſhould be noways prejudicial to the 
ſaid two heritable Bonds, nor to the foreſaid Diſ poſition and 
Aſſignation, granted by the ſaid Andrew Maclay, and his 
Mother, to the ſaid John Lidgell, of the Date of that Dit- 
charge, and concluding againſt the Defender to make juſt 
Count and Reckoning to the Purſuer, as having Right, in 
Manner foreſaid, for the Rents of the ſaid Lands, intromitted 
with by him and his Predeceſſor, ſince the ſaid John Liddellis 
Entry thereto ; and for having the Defender decerned, 
upon the Purſuer's making Payment to him of any Balance 
that ſhould be aſcertained to be ſtill due, to diſcharge the 
foreſaid Debts, and to renounce, in his favours, all Right he 
can pretend to the foreſaid Lands of Clendales, which ought 
to be declared lawfully ta belong to him.. | 
That after, in the Courſe/of Procedure in this Cauſe before: 
the Lord Auchinleck, Ordinary, an Account had been given 
in by the Purſuer, of what he alledged was the true Rent of 
theſe Lands of Glendales, that had been poſſeſſed by the De- 
fender, and his Predeceſſor; a Condeſcendence given in for 
the Defender, of what he alledged was the Rent of theſe 
Lands; a Proof allowed of the Facts aſſerted by both Parties; 
that Proof led, and their different Claims ſtated in Memo- 
rials; the Lord Ordinary, upon the 20th of December laſt, 
pronounced the following Interlocutor : The Lord Ordina- 
4 ry having, conſidered the mutual Memorials, Writs pro- 
«. duced, and Teſtimonies of the Witneſſes, finds, from the 
4%, Tenor of the Diſpoſition, granted by Andrew Maclay to 
6. John Liddell, joined with the Amount of the Price, not 
„ being. quite twenty Years Purchaſe, in the Lear 1737, 
there is ſufficient Evidence, that Andrew Maclay did not 
«© intend to make a Sale of his Lands, but only to obtain a 
4. Delay of Diligence from 7ohn Liddell, his Creditor, and 
« therefore, that the * by which the Lands are declar- 
a f £6 ed.. 
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ed to be irredeemable, in caſe Maclay did not pay up this 
** Debt to Liddell, within the Time limited, is to be conſi- 
* dered as penal, and that it is competent to the Purſuer, as 
in the Right of Maclay, to redeem the Lands, upon Pay- 
« ment of the Sum truly due, after diſcounting the Intro- 
* miſſions had by the Defender, and his Predeceſſors. 
That of this Interlocutor, the Detender, now your Peti- 

tioner, having complained to the Lord Ordinary, by a Re- 

preſentation, his Lordſhip was pleaſed, upon the 13th of Fe- 
bruary current, upon conſidering that Repreſentation, with 
the Anſwers thereto, to adhere to the former Interlocutor, 
and to refuſe the defire of the Repreſentation. 
That Your Petitioner therefore, now begs leave to ſtate 
to your Lordſhips, the Grounds whereupon he preſumes to 
hope for a Variation of the Lord Ordinary's Judgment. 
'. That in the firſt Place then, your Petitioner humbly ſub- 
mits it to your Lordſhips, if the Purſuer has any Right to 
carry on the preſent Action, in regard that, although the 
Right 1737 ſhall be allowed to be in its Nature redeemable, 
yet the Right of Reverſion is only provided in favours of the 
Granter, and his Heirs; for your Lordſhips will obſerve, 
that the Subject diſponed, being redeemable by Maclay, and 
his fore/aids, that Word fore/a:ds cannot poſſibly comprehend 
Aſſignees, there being no mention of the Aſſignees of Mac- 
lay in the former Part of the Deed, but only of his Heirs and 
Succeſſors, which cannot poſſibly apply to Aſſignees, but 


only to ſuch Succeſſors, as a Perſon can properly bind by 


his Obligations that, is, univerſal: Succeſſors. Reverſions are 
ſaid by Sir George M*Renzze in his Inſtitutes, F. 4. tit. Of re- 
deemable Rights, to be ftrictiſſimi juris, ſo that they are not 
to be extended to Heirs or voluntary Aſſignees, unleſs they 


are cxpreſſed ; and it is alſo ſaid by the Lord Stair, F. 7. 


tit. Wadſets, that Reverſions are ricti juris, and not to be 
extended beyond what is expreſſed, and ſo not to be extend- 


ed to the Aſſignees of the Reverſer, when not expreſſed, yea 
B not 


P n OR)! 
En is 
"> -£ , * = i Hep SRI 2 
a * 1 5 GE Os 2 _ e 8 
1 e 2 © * #4 Fe I 2 
M 0 r 21 a & 9) x, . on * , i 
n 5 & 5 n p TR 
% CY [ N n n + 9 
5 1 5 . C 4 , | bl * 2 "WA; « 
* . 4 ö r V 
18 8 Sac, F bl * * 1 $7 27 * 9 9 ny * =» 


not to his Heirs. From theſe Authorities, your Petitioner 
has been led to believe, that, by the Law of this Country, 
Reverſions are no more to be extended to Aſſignees, than 
Tacks are, and that without any Diſtinction in the Caſe of 
Reverſions, whether they are to be conſidered as favourable 
on the Part of the Reverſer or not; and in the Caſe of Tacks, 
whether there be an adequate Rent paid for the Subject or 
not; if theſe great Authors are right in their Opinion, the 
Law has in both Caſes, excluded Aſſignees, where they are 
not expreſſed. It is then humbly ſubmitted to your Lord- 
ſhips, if there is here any Room to explain away that Law 
by Diſtinctions. . 


That, 2dly, Your Petitioner humbly apprehends, that how- | 


ever this Right was, when granted in the Year 1737, origi- 
nally a redeemable Right, yet, when the ſeveral Clauſes of 
that Deed are attended to, it does not appear plain, that, in 
the Event of the Redemption not taking place within the 
Time limited, there was an irredeemable Sale covenanted be- 
twixt the Parties, for what they underſtood to be the ade- 
quate Value of the Subject diſponed; there was in that Caſe 
an additional Price bargained for, beſides the Sum for which 
the Lands were diſponed under Reverſion, which additional 
Price has been paid, as appears by a Diſcharge and Renuncia- 
tion in Proceſs. In the Event of the Reverſion's not taking 
place, the Sum in Security whereof the Diſpoſition was o- 
riginally granted under Reverſion, joined with the other Sum 
to be then paid, is declared to be the — of the 
Lands; in that Event the Lands are diſponed irredeemably; 
there is a Procuratory of Reſignation granted for infefting the 
Purchaſer irredeemably therein; a Precept of Seaſine granted 
in the ſame Terms; Infeftment accordingly taken ; and an 
Aſſignation granted to the full Rents of the Lands, from and 


after Martinmas 1742; whereas, before that Term, the Diſ- 


ponee had only a Title to uplift as much as would pay the 
Annualrents of the heritable Debts ; all which ſeems to de- 
note 
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note a fixed and determined. Purpoſe to grant an irredeem- 
able Right to this Subject. 

Neither does it at all avail the Purſuer, that, by the DiCſ- 
charge libelled on, of the Date: of this Diſpoſition, the two 
heritable Debts ſeem not to: be extinguiſhed, but {till kept up 
agaiaſt the Debitor, the Reverſer; for it is obvious, that na 
more was meant thereby, than that theſe Debts ſhould be 

kept up while the Right remained redeemable, but that they 

' thould be extinguithed, when the Right became irredeem- 

able. 

That, upon this Head, your Lordſhips will be pleaſed to 
attend to this Circumſtance, that though, by the Diſpoſition 
1737, the Right thereby diſponed is declared redeemable up- 
on Payment of the 1600 J. Scots, with the Annualrents that 
fhould be reſting at the Time, and Expences of Infeftment ; 

. yet there is no Mention of the Lands being redeemable up- 
on Payment of the additional 600 Merks Scots, to be paid to 
Margaret Provan, which ſeems to point out the Meaning of 
Parties, that, when that 600- Merks came to be paid, the 
Lands became irredeemable: And truly, if the Lands are ti]! 
| conſidered to be redeemable, your Petitioner cannot ſee how ] 
he can pretend to hold the Property of the Lands till that 


600 Merks be paid him, as in Security thereof the Lands | 
are not diſponed to him; while at the ſame time it appears by 
to him abſurd, that he ſhould have leſs Securmy-for that Sum, 1 
which. made up the adequate Price of the Lands, than for a 
the Sums contained in the other two heritable Bonds, in Se- th 
curity whereof the. Lands were originally diſponed redeema- n . 
bly. | ! 
o That, 3dly, your Petitioner humbly ſubmits it to your al 
Lordſhips, if his Predeceſſor muſt. not be conſidered tg have R 
paid a full and adequate Price for theſe Lands in the Year Ha | 
1742, at the Time the irredeemable Right thereto was to 1 
commence ; for your Lordſhips will be pleaſed to be inform- RE 
ed, that, even at this Day, according to. the Proof _ has . 4 
een 


been adduced in this Proceſs, the Rent thereof is no more 
than 154 /. Scots, from which deducing 7 /. Scots, being the 
Feu-duty payable to the Superior, and 30 J. 16 5. Scots, the 
fifth Part of the Rent, in regard the Proprietor has no Right 


to the Tiends, the Rent is reduced to 116 J. 4. which, at 


twenty-two Years Purchaſe, amounts to 2556 J. 8 5. and this 
Sum, the Price truly paid for theſe Lands, muſt be confider- 
ed to have confiderably exceeded, when, to the accumulated 
Sum of 1600 J. Scots due to John Liddell, and to the princi- 
pal Sum of 400 J. Scots, to be paid when the Reverſion was 
to expire, is added 100 J. Scots, which the Intereſt and Ex- 
pences due upon the laſt mentioned Debt, may well be ſup- 

oſed to amount to, 450 J. Scots, as fifteen Years Purchaſe of 
Janet Adam, the Widow's Liferent of 30 J. Scots yearly, with 
the Burden whereof the Purchaſe was made, and which con- 


tinued down to the Year 1762, and 200 Merks, as what ap- 


pears, from an Agreement and Diſcharge in Proceſs, was 
afterwards paid to Andrew Maclay's Wife; and beſides all 


E 


20. 2 9. {7. 


7. 0) 


this, it is to be conſidered, that a full Year's Rent fell to be 


paid to the Superior, before the Purchaſer could eſtabliſh a 
proper Right in his Perſon to this Subject. 

And, 4thly, your Lordſhips will pleaſe know, that, in the 
Repreſentation to the Lord Ordinary, which his Lordſhip 
was pleaſed to refuſe, your Petitioner offered to bring a Proof, 
not only when this Diſpoſition was granted in the Year 1737, 


it was underſtood by every Perſon who knew thereof, that if 


the Lands were not redeemed at Martinmas 1742, the whole 
Price, at that Time, was the full Value of the Lands, but 
likewiſe, that then, and even ſince that Time, other Lands 
in the Neighbourhood have been ſold at no greater Price. 

It was argued on the Part of the Purſuer, © That what 
“Lord Starr and Sir George Mackenzie ſay, of Rights of Re- 
verſion not extending to Aſſignees, can only apply to Re- 
« verſions granted ex gratia, after Payment of an adequate 


price, and not to Reverſions implied in the Nature of the 


* Tranſaction: 
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10 
Tranſaction: That here this Reverſion being taken to Mac- 
lay, his Heirs and Succeſſors, muſt extend to his ſingular 
Succeſſors: That this Diſpoſition was plainly only a Right 
in Security, in which the pactum legis commiſſoriæ is repro- 
bated, both by the Civil Law and the Practice of this Coun- 


try: That the additional Price of 600 Merks was no 
more than Liddell, your Petitioner's Predeceſſor's under- 


taking a Debt due by Maclay, which, without any ſuch Sti- 
pulation, he behoved to pay, as being a real Burden upon 
the Lands diſponed ; ſo that no more ſeems to be intended 
but a Security in Payment of Maclay's heritable Debts : 
That the Defender is in a Miſtake in ſtating 7 /. Scots as the 
Feu- duty of theſe Lands, the ſame being only 2 J. Scots : 
That a fifth Part of the Rent ought not to be deduced on 
account of the Proprietor's having no Right to the Tiends, 
as it appears by the Tenants Tacks they are bound to pay 
the Miniſter's Stipend ; beſides, the Condition of theſe 
Tiends does not appear, whether they are valued, or whe- 
ther they are ſet in Tack or not: That the 200 Merks men- 
tioned cannot be conſidered as any Part of the Price paid to 
Maclay, being long after the Bargain, and Maclay no Party 
thereto, neither are the Writs founded on ſufficient Evi- 
dence of the Fact, being altogether unformal; and that, 
when this Diſpoſition was granted in the Year 1737, the 
Lands were much more worth than twenty Years Pur- 
chaſe.” 

To all which, your Petitioner humbly ſubmits to your 


Lordihips Conſideration the following Anſwers: That, with 
regard to Rights of Reverſion extending to Aſlignees, your 
Petitioner ſees no ſuch Diſtinction made in any Law-book as 
that mentioned by the Purſuer. The two Lawyers above 
mentioned, treating of Reverſions in general, ſay, that they are 
ftrifti juris, and not to be extended to Aſſignees, whereby 
they muſt have underſtood ſuch to have been the Rule, 


whatever 


wy > *%Q 4 fad os 3 Es a” 


1 

whatever Exceptions there might have been from it: Where- 
as, if their Opinion had been that only Reverſions ex gratia 
were to be ſo ſtrictly interpreted, they would have laid down 
the Rule otherways, that Reverſions regularly went to Aſ- 
ſignees, though not expreſt, as Reverſions ex gratia are very 
rare, in reſpect of Reverſions that are ſtipulated when Lands 
are not ſold at an adequate Value; and beſides, theſe Au- 
thors are expreſly treating of Wadſets, a Right altogether dif- 
ferent from a true Sale for an adequate Value, where the a- 

bove mentioned Paragraphs occur. It 
That it is admitted, that the Diſpoſition in queſtion was o- 
riginally a Right of Security, and not a true Sale at an ade- 
quate Price. But then it is humbly contended for your Pe- 
titioner, the Defender, that it was a Part of the original 
Contract, that, in the Event of not redeeming the Lands a- 
ainſt Martinmas 1742, a true Contract of Sale ſhould be 
concluded betwixt the Parties, at what they underſtood to be 


the juſt Value of the Subject: That the Reaſon why the 


pactum legis commiſſorie in pignoribus was reprobated by the 
Civil Law, does not apply to Rights of Reverſion as known 
in this Country ; for the Reaſon thereof was no other than 
this, that a Pledge was in its Nature a Right quite different 


from that of Property, it was always redeemable by the De- 


bitor, in ſo much that the greateſt Length of Time could not 
deprive him of the Right of Redemption by Preſcription ; 
ſo that it was conſidered as abſolutely inconſiſtent in itſelf, 
and contrary to the Nature of the thing, that any Agreement 
betwixt the Parties, where the Intention only was to conſti- 
tute a Pledge, ſhould have the Effet of converting that 
Pledge into an irredeemable Right of Property. And, if 
your Petitioner is not much miſtaken, this Doctrine of the 
pactum legis commiſſorie in prgnoribus, which was only intro- 
duced in the later Times of the Roman Law, as appears from 
J. 3. C. de pactis pignorum, etc. proceeded more from this 

| Subtilty, 
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Subtilty, than from a Preſumption of tlie Law, that thereby 
an undue Advantage was taken of neceſſitous Debitors ; 
which Subtilty does not at all apply to Rights granted un- 
der Reverſion in Scotland, for ſuch are originally Rights of 
Property as much as if they had been irredeemably con- 
cCeived. | 

That, with regard to the Practice of the Court of Seſſion, 
limited to a certain Time, your Petitioner begs leave to ob- 
ſerve, that the Doctrine of the Civil Law, in this Matter, 
was ſo far, of old, from being received in this Country, 
that, by an expreſs Act of Sederunt in the Year 1592, it is 
declared, That the Lords will decide in all Clauſes irritant, 
according to the expreſs Words and Meaning thereof. And, 
ſo far as your Petitioner has been informed, the Court has 
never in any Caſe found, that a Right of Reverſion extend- 
ed beyond the Time it was limited to, where a true and ir- 
redeemable Bargain of Sale was entered into betwixt the Par- 
ties; and he humbly conceives, that, in the preſent Caſe, ſuch a 
Bargain was truly concluded. Suppoſing that there had here been 
no temporary Right at all granted by Andreu Maclay, in favour 
of your Petitioner's Predeceſſor, but that upon the Narrative, 
that he had agreed to ſuperſede Payment of the two heritable 
Debts due to him by Maclay, to Martmmas 1742, and at that 
Time to advance him a further Sum of 600 Merks, in order 
to pay a third heritable Debt, in caſe theſe Debts were not 
then paid, which Sums, all together, were conſidered by 
the Parties to be the full Value of the Lands; Maclay, there- 
fore, in the Event of his not paying theſe two heritable 
Debts againſt Martmmas 1742, diſponed that Subject to him 
irredeemably, he being then obliged to pay that other heri- 
table Debt of 600 Merks ; your Petitioner humbly ſubmits it 
to your Lordſhips, if that Diſpoſition would not have had 
its full Effect, as conditional Diſpoſitions are, by Law, e- 
qually binding and effectual when the Condition exiſts, as if 
chey had been pure and ſimple from the Beginning. 


That, 
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That, in this Condition, that if the two heritable Debts 
were not paid betwixt and Martinmas 1742, the Lands ſhould 
be irredeemably diſponed in Extinction of thoſe Debts, and 
likeways in Extinction of another Debt, there ſeems to have 
been nothing illegal, more than if it had been agreed betwixt 
two Parties, that whereas the one 1s owing certain Debts to a 
third Perſon, which he had agreed to ſuperſede Payment of 
for a certain Term; he ſold a Subject belonging to him to 
the other ; and the other undertook thoſe Debrs, the Amount 
thereof made up the full and adequate Price of the Subject; 
for your Petitioner cannot conſider paying a Man's Debt in a- 
ny other Light than as paying Money to the Extent of thoſe 
Debts into his own Hand, as no Application of Money can 
be more profitable to him than the Application thereof, in 
extinction of Debts due by him. 

That, with regard to the Deduction of the 7 /. Scots, in name 
of Feu-duty, your Petitioner admits, that only 2 /. Scots has 
been in uſe to be paid annually to the Superior, but he muſt 
likewiſe obſerve, that, beſides that Feu-duty of 2 /. Scots, there 
is likewiſe payable to the Superior, a Carriage, not exceeding 
twelve Stone Weight, from the Randy-foord to-the Bridge of 
Stirling, or from the Bridge of Stirling, to the Randy-foord, 
being required, or otherways to pay 5 J. Scots for each Car- 
riage; ſo that, as the Superior may, if he pleaſes, annually 
require that Carriage, or 5 J. Scots in the Place thereof, it ſeems 
extremely rational, to conſider that whole 7 J. Scots as a Bur- 
den upon the Property of the Lands, and therefore, to deduce 
the ſame from the Rent, in making an Eſtimate of the Value 
of the Lands. 

That, as to the Tiends, your Petitioner knows nothing of 
their being valued, or ſet in Tack, but this he has reaſon to 
believe, that the Lord Erſkine is Titular of theſe Tiends, who 
having an entailed Eſtate, he, as Proprietor, cannot expect 
a voluntary Sale thereof from him ; wherefore he muſt lay 
his Account, beſides the nine Years Purchaſe, which, upon a 
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Sale, will be due to the Titular, to be at the Expence of a 
Proceſs of Valuation and Sale of theſe Tiends, and of extrac- 
ting two Decreets therein; all which conſidered, it is hoped 
it will appear to your Lordſhips, that, in eſtimating the Va- 
lue of this Subject, a fifth Part of the Rent may be deduced, 
on account of the Tiends; however that if the Rent was of a 
much higher Extent, ſo great a Deduction would not be al- 
lowed. And, in this Cafe, it does not ſeem to make an 
Difference, that the Tenants pay the Miniſter's Stipend, for, 
notwithitanding thereof, the Titular will be allowed, before 
the Purchaſe of the Tiends is made from him, to draw the 1p/z 
corpora thereof, or the fifth Part of the Rent, in Place of the 
ſame, and to demand nine Years Purchaſe of that fifth Part 
of the Rent, when he comes to ſell the Tiends to the Proprie- 
tor. And, in fact, there is preſently a Proceſs depending in 
this Court, at the Inſtance of Lord Erſkine, againſt the Peti- 
tioner, for Payment of his by-gone Trends. 

That your Petitioner ſtill apprehends, that the 200 Merks, 
paid to Andrew Maclay's Wite muſt be conſidered as a Part 
of the Price of theſe Lands, for your Lordſhips will pleaſe 
know, that the Bargain about the-paying of that 200 Merks 
was entered into upon the 15th of September, 1742, when Helen 
Adam, Maclay's Wife's Sifter, had a Right to theſe Lands in 
her Perſon, by Diſpofition granted by him to her, dated the 
6th Day of April 1742, upon the Payment of which 200 


Merks, the gave up that Diſpoſition to your Petitioner ; fo 


that this muſt be conſidered as a Payment from Maclay him- 
ſelf, upon his ratifying and confirming the former Diſpoſition, 
granted to your Petitioner's Predeceſſor. | 

It is very true, that neither the Agreement concerning the 200 
Merks, or the Evidence of the Payment thereof is very formal ; 
the Agreement, tho' bearing to be entered into with your Pe- 
titioner's Predeceſſor, John Din, on the one Part, and Hobel 
Adam, Spoule to Andrew Maclay, late of Glendales, and Tho- 


Mas 


— . 2 / T OT 


0 I 4 
ITS * A J 7 
25 * * II” W- N EY 
FI &D ** N LD py Y W N * * 1 = 


15 
mas Adem, Tenant in Earlsburn, on the other Part, not being 
ſigned by the ſaid bel Adam; and the Evidence of the Pay- 
ment of 100 Merks, which it appears, at the Time of that 
Agreement, was reſting of the ſaid 200 Merks, being only a 


563 Diſcharge, granted by the ſaid Hobel Adam to the ſaid 


ohn Din, dated the 8th of January 1745, neither ſigned be- 
fore Witneſſes, nor appearing to be holograph of the ſaid 
Zobel Adam. But as the Truth thereof is not denied by the 
other Party, and that Writings, tho' not very regularly exe- 
cuted, deſerve more Credit amongſt illiterate People, than a- 
mongſt thoſe who are more knowing, it is hoped your Lord- 
ſhips will have no Difficulty in conſidering this 200 Merks 
as Part of the Price of theſe Lands. 


But further, ſuppoſing your Lordſhips to be of opinion, 


that theſe Lands are ſtill redeemable by the Purſuer, the 
contrary whereof, your Petitioner humbly hopes, for the Rea- 
ſons already given, yet he ſubmits it to your Lordſhips, if 
there be any Difficulty in this Point, that as, by the Diſpo- 
ſition 1737, your Petitioner's Predeceſſor is aſſigned to the 
full Rent of the Lands, from Martinmas 1742, without ſup- 
poſing, that ever he was to hold any Count for the ſame, if 
he be not, at any rate, free from being involved in any ſuch 


Accounting, while the Lands remain unredeemed; ſo that 


ſuch Redemption can only proceed, upon paying up to your 
Petitioner the whole Sums due to him at Martinmas 1742, at 
which Time the full Rent of the Lands were aſſigned to 
him; whereas, by the Lord Ordinary's Interlocutor, firſt 


above recited, it is found competent to the Purſuer, in the 


Right of Maclay, to redeem the Lands, for Payment of the 
Sums truly due, after diſcounting the Intromiſſions had by 
the Defender and his Predeceſſors, which ſuppoſes him ſub- 
ject to a Count and Reckoning, 
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MAY it therefore pleaſe your ah to alter the 

Lord Ordinary's former Interlocutors ; and, up- 
on one or other of the Grounds above mentioned, to 
aſſoilzie your Petitioner from this Proceſs; or, i 
your Lordſhips have any Diſſiculty therein, before 
Anſwer, to allow him a Proof, that the Debts due 
to, and undertaken by, his Predeceſſor, when the a- 
bove mentioned Diſpoſition was granted, were, at 
Martinmas 1742, the full and adequate Value of 
the Subject diſponed, were conſidered as ſuch by all 
that knew of the Bargain, and that Lands in the 
Neighbourhood thereof, at that Time, yielded no 
higher Price ; and, at any rate, to find, that your 
Petitioner cannot be accountable for his Intromiſſions 
with the bygone Rents of theſe Lands, which can 


only be redeemable, upon Payment of the full Sums 
due at Martimas 1742. ; 


According to Juſtice, c. 


DAVID GRE ME. 
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